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International Arbitration Update

Launch of new ACICA

Arbitration Rules

The Australian Centre for International Commercial Arbitration (ACICA)
launched its new Arbitration Rules this week. Copies of the rules can be
downloaded from ACICA’s website at www.acica.org.au

About ACICA

ACICA is a non-profit public company
that supports and facilitates
international arbitration and promotes
Australia as a venue for international
commercial arbitration. ACICA
maintains a panel of international
arbitrators, drawn from Australia and
around the world, and can assist with:

« the administration of arbitrations
« nomination of arbitrators

« organising hearing rooms, transcript
and IT services and accommodation.

About the new ACICA
Arbitration Rules

Where parties choose to adopt the
ACICA Arbitration Rules for their
arbitration, the rules will guide the
arbitration process from beginning to
end. The rules make provision for,
among other things:

« the appointment of arbitrators and
the filling of any vacancies

« the exchange of written
submissions (including a statement
of claim and defence)

« evidence and hearings

« the tribunal to have power to rule
on their own jurisdiction

« the tribunal to have power to order
interim measures of protection,
including for the preservation of
assets and security for costs, in
appropriate cases

« the tribunal to fix the costs of
arbitration in its award and
determine which party shall bear
such costs

« ACICA to participate in determining
the remuneration of arbitrators
where the parties and the arbitrators
cannot agree, and

« the tribunal’s award to be final and
binding on the parties.

Fees and costs

The new ACICA Arbitration Rules
provide for a registration fee of
$2,500 to be paid to ACICA when an
arbitration is commenced and an
administrative fee to be paid to
ACICA which varies according to the
amount in dispute. ACICA’s
administrative fee for a $1 million
dispute is $7,500; for a $100 million
dispute it is $39,000. These fees are
comparable with those of other
international arbitration bodies.

In addition to ACICA's fees, the parties
need to fund the costs of the
arbitrators, hearing and transcript
facilities and their own legal and other
costs. Generally the costs of the
arbitration (which can include costs
incurred by the successful party) will
eventually be borne by the
unsuccessful party.

How to adopt the new
ACICA Arbitration Rules for
resolving disputes

Arbitration is possible when the parties
include an arbitration agreement into
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In brief

The new ACICA Arbitration
Rules provide an advanced and
flexible framework for the
conduct of international
arbitrations with support and

administration by ACICA. The
rules are based on rules
developed by the United
Nations Commission for
International Trade Law
(UNCITRAL) and have been
updated and refined.

their contract at the outset or agree to
arbitrate once a dispute has arisen.
ACICA has drafted the following
model dispute resolution clause which
can be incorporated in contracts if the
parties wish their disputes to be
resolved by arbitration under the
ACICA Arbitration Rules:

Any dispute, controversy or claim
arising out of, relating to or in
connection with this contract,
including any question regarding its
existence, validity or termination,
shall be resolved by arbitration in
accordance with the ACICA
Avrbitration Rules. The seat of the
arbitration shall be Sydney, Australia
[or choose another city]. The
language of the arbitration shall be
English [or choose another
language]. The number of
arbitrations shall be one [or three,
or delete this sentence and rely
on Article 8 of the ACICA
Arbitration Rules].

Article 8 provides for ACICA to
determine the number of arbitrators
taking into account all relevant
circumstances, if the parties cannot
agree on the number of arbitrators
(i.e. one or three)).


http://www.bdw.com/

Before signing up to the ACICA
Arbitration Rules, parties should read
the rules to ensure that all provisions
are suitable to their circumstances. If
the parties wish to modify the ACICA
Arbitration Rules as they will apply to
the parties’ dispute(s), this can be done
by agreement in writing, for example,
in the dispute resolution clause in the
parties’ contract.

Why choose arbitration
over court processes?

International arbitration is a favoured
method for resolving disputes between
parties from different countries for the
following reasons:

Ease of enforcement

It is generally much easier and
cheaper to enforce an arbitration
award in a foreign country than it is a
court judgment. Arbitration awards
are enforceable pursuant to the New
York Convention of 1958 which has
135 signatory countries, including
Australia. There is no equivalent
multilateral treaty for the enforcement
of court judgments.

Confidentiality

In contrast with court hearings, which
are generally open to the public,
arbitration is a confidential process.
The new ACICA Arbitration Rules
provide for all hearings to take place in
private (unless the parties otherwise
agree in writing) and for the parties to
treat as confidential all matters relating
to the arbitration, including the
existence of the arbitration. Disclosure
of the confidential information may
only be made in limited circumstances,
for example, for the purposes of
applying to the courts of any State to
enforce the arbitration award, or if
required by law.

Choice of tribunal

Arbitration gives parties the ability to
choose, or participate in the choice
of, the tribunal who will decide

their dispute.

Where there is to be a sole arbitrator,
the ACICA Arbitration Rules provide
for the parties to agree upon the
identity of the arbitrator, failing which
ACICA will nominate the arbitrator.
Where there is to be a panel of three

arbitrators, the ACICA Arbitration
Rules provide for each party to appoint
an arbitrator and for the two
arbitrators appointed by the parties to
choose a third arbitrator to act as
Chairperson, failing which ACICA will
make the appointment.

In appointing an arbitrator, ACICA
will have regard to considerations that
are likely to secure the appointment
of an independent and impartial
arbitrator, including taking into
account appointing an arbitrator of a
different nationality than the
nationalities of the parties.

Flexibility

Arbitration gives parties and the
arbitrators the flexibility to adopt a
process best suited to the nature of
dispute and the parties’ wishes. In
this way, it can provide a means
for disputes to be resolved quickly
and efficiently.
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